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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

23  CFR  Part  750 

[FHWA  Docket  No.  80-22] 

Highway  Beautification;  on  Premise 
Signs 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Advance  notice  of  proposed 
rulemaking  (ANPRM). 

summary:  The  FHWA  is  requesting 
comments  on  whether  its  regulations 
regarding  signs  advertising  activities 
conducted  on  the  premises  on  which  the 
signs  are  located,  which  are  exempt 
from  controls  required  by  the  Highway 
Beautification  Act,  should  be  clarified  as 
to  their  applicability  to  activities  on 
both  commercial  and  non-commercial 
properties. 

date:  Comments  must  be  received  on  or 
before  November  28, 1980. 

ADDRESS:  Anyone  wishing  to  submit 
comments  on  this  ANPRM  should  send 
them,  preferably  in  triplicate,  to  FHWA 
Docket  No.  80-22,  Federal  Highway 
Administration,  Room  4205,  HCC-10,  400 
Seventh  Street,  SW.,  Washington,  D.C. 
20590.  All  comments  received  will  be 
available  for  examination  at  the  above 
address  between  8:00  a.m.  and  4:15  p.m., 
ET,  Monday  through  Friday.  Those 
wishing  acknowledgement  of  receipt  of 
their  comments  must  enclose  a  self- 
addressed,  stamped  postcard. 

FOR  FURTHER  INFORMATION  CONTACT*. 

Mr.  Richard  Moeller,  Office  of  Right-of- 
Way  (HRW-14),  Room  4132,  202-245- 
0021,  or  Mr.  Edward  Kussy,  Office  of  the 
Chief  Counsel,  (HCC--40),  Room  4230, 
202-426-0791,  Federal  Highway 
Administration,  400  Seventh  Street,  SW., 
Washington,  D.C.  20590,  between  the 
hours  of  7:45  a.m.  and  4:15  p.m.,  ET, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  This 
advance  notice  of  proposed  rulemaking 
is  not  considered  to  be  significant  under 
the  criteria  established  by  the 
Department  of  Transportation  pursuant 
to  Executive  Order  12044.  A  draft 
regulatory  evaluation  is  available  for 
inspection  in  the  public  docket  (Room 
4205)  and  may  be  obtained  by 
contacting  Mr.  Richard  Moeller,  of  the 
Office  of  Right-of-Way,  at  the  above 
address. 

The  Highway  Beautification  Act  of 
1965,  as  amended,  23  U.S.C.  131  (HBA), 
requires  the  States  to  regulate  signs  in 
areas  adjacent  to  the  Interstate  and 
Federal-aid  Primary  Highway  Systems. 
These  two  highway  systems,  while 


accounting  for  only  about  8  percent  of 
all  roads  in  the  United  States,  represent 
most  of  the  major  interstate  highways. 

On  these  systems,  the  States  must 
control  signs  at  least  as  strictly  as 
Federal  law  requires  or  face  a  10  percent 
reduction  in  their  Federal-aid  highway 
construction  grants  for  all  systems. 

The  HBA  requires  each  State  to 
impose  a  general  prohibition  on  signs 
but  allows  for  a  number  of  exceptions. 

An  exception  is  made  for  signs  in 
commercial  and  industrial  areas  (23 
U.S.C.  131(d)),  where  signs  may  be 
permitted  if  they  conform  to  an 
agreement  between  the  State  and  the 
Federal  Government  which  establishes 
size,  lighting  and  spacing  controls.  There 
are  no  restrictions  as  to  the  content  of 
signs  in  commercial  and  industrial 
areas. 

The  HBA  further  excludes  from 
control  signs  which  (1)  are  directional 
and  official  signs  which  conform  to 
national  standards  set  forth  at  23  CFR 
Part  750,  Subpart  B;  (2)  advertise  the 
sale  or  lease  the  property  on  which  they 
are  located:  (3)  advertise  activities 
conducted  on  the  property  on  which 
they  are  located;  (4)  are  lawfully  in 
existence  as  of  October  22, 1965,  and 
determined  to  be  landmark  signs  (signs 
of  intrinsic  historic  worth);  and  (5) 
advertise  the  availability  of  free  coffee 
being  distributed  to  travellers  by  non¬ 
profit  organizations  (23  U.S.C.  131(c)). 

Recent  decisions  of  the  United  States 
Supreme  Court  make  clear  that  the 
content  of  messages  cannot  be  regulated 
unless  there  is  a  direct  public  interest  in 
regulating  the  message.  The  primary 
purpose  for  regulating  signs  under  the 
HBA  is  set  forth  in  23  U.S.C.  131(a)  as: 

“The  Congress  hereby  finds  and  declares 
that  the  erection  and  maintenance  of  outdoor 
advertising  signs,  displays,  and  devices  in 
areas  adjacent  to  the  Interstate  System  and 
the  primary  system  should  be  controlled  in 
order  to  protect  the  public  investment  in  such 
highways,  to  promote  the  safety  and 
recreational  value  of  public  travel,  and  to 
preserve  natural  beauty.” 

An  additional  purpose,  repeatedly 
expressed  in  the  HBA,  is  to  ensure  the 
availability  of  adequate  directional 
information  regarding  goods  and 
services  of  interest  to  the  travelling 
public.  Thus,  except  for  the  allowance  of 
certain  directional  signs  allowed  under 
23  U.S.C.  131(c)(1),  (c)(5),  (f),  (i),  (o),  and 
(q),  the  actual  message  on  signs  is  of  no 
importance  to  their  being  permitted  or 
prohibited  insofar  as  Federal  law  is 
concerned.  States  may  impose  different 
restrictions. 

In  consideration  of  the  foregoing,  it 
has  come  to  the  attention  of  the  FHWA 
that  the  definition  of  signs  permitted  by 
23  U.S.C.  131  (c)(2)  and  (c)(3)  may  be 


unclear.  These  signs  are  called  “on 
property”  or  “on  premise”  signs.  At 
present,  Federal  regulations,  23  CFR 
750.709,  provide  as  follows: 

{  750. 709  On-property  or  on-premise 
advertising. 

(a)  A  sign  which  consists  solely  of  the 
name  of  the  establishment  or  which  identifies 
the  establishment’s  principal  or  accessory 
products  or  services  offered  on  the  property 
is  an  on-property  sign. 

(b)  When  a  sign  consists  principally  of 
brand  name  or  trade  name  advertising  and 
the  product  or  service  advertised  is  only 
incidental  to  the  principal  activity,  or  if  it 
brings  rental  income  to  the  property  owner,  it 
shall  be  considered  the  business  of  outdoor 
advertising  and  not  an  on-property  sign. 

(c)  A  sale  or  lease  sign  which  also 
advertises  any  product  or  service  not 
conducted  upon  and  unrelated  to  the 
business  or  selling  or  leasing  the  land  on 
which  the  sign  is  located  is  not  an  on- 
property  sign. 

(d)  Signs  are  exempt  from  control  under  23 
U.S.C.  131  if  they  solely  advertise  the  sale  or 
lease  of  property  on  which  they  are  located 
or  advertise  activities  conducted  on  the 
property  on  which  they  are  located.  These 
signs  are  subject  to  regulation  (Subpart  A, 

Part  750,  Chapter  I,  23  CFR)  in  those  States 
which  have  executed  a  bonus  agreement,  23 
U.S.C.  131(j).  State  laws  or  regulations  shall 
contain  criteria  for  determining  exemptions. 
These  criteria  may  include: 

(1)  A  property  test  for  determining  whether 
a  sign  is  located  on  the  same  property  as  the 
activity  or  property  advertised;  and 

(2)  A  purpose  test  for  determining  whether 
a  sign  has  as  its  sole  purpose  the 
identification  of  the  activity  located  on  the 
property  or  its  products  or  services,  or  the 
sale  or  lease  of  the  property  on  which  the 
sign  is  located. 

(3)  The  criteria  must  be  sufficiently  specific 
to  curb  attempts  to  improperly  qualify 
outdoor  advertising  as  "on-property”  signs, 
such  as  signs  on  narrow  strips  of  land 
contiguous  to  the  advertised  activity  when 
the  purpose  is  clearly  to  circumvent  23  U.S.C. 
131. 

The  FHWA  has  traditionally  applied 
these  regulations  to  signs  advertising 
both  commercial  and  non-commercial 
activities.  It  has  required  that  an  activity 
directly  related  to  the  message  of  the 
sign  be  conducted  on  the  property  to 
qualify  the  sign  for  exemption. 
Nevertheless,  the  legislative  history  of 
23  U.S.C.  131(c)(3)  and  the  language  of 
23  CFR  750.709  could  be  read  to  indicate 
that  most  qualifying  activities  would  be 
businesses  which  are  advertising  their 
presence  on  their  own  property. 

The  FHWA  seeks  comments  on  the 
following  questions: 

1.  Are  present  regulations  clear  that 
owners  of  both  commercial  and  non¬ 
commercial  activities  would  be 
permitted  to  erect  signs  advertising  the 
presence  of  their  activities  on  their  own 
property?  If  not,  how  should  the 
regulations  be  clarified? 
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2.  Should  the  definition  of  activity  be' 
expanded  to  allow  individuals  to  erect 
signs  with  messages  stating  their 
personal  views  on  their  own  property? 
How  would  such  signs  be  regulated? 
What  messages  should  be  permitted  and 
what  should  not?  On  what  basis? 

3.  Should  the  FHWA  seek  legislative 
changes  in  the  HBA  to  eliminate  the  on 
premise  sign  exemption?  To  expand  the 
on  premise  sign  exemption?  To  expand 
its  authority  to  regulate  size,  location 
and  number  of  on  premise  signs? 

Comments  on  the  above  questions 
would  be  particularly  welcome,  but 
comments  on  other  matters  relating  to 
on  premise  signs  will  be  considered  as 
well. 

Comments  received  in  response  to  this 
ANPRM  will  be  considered  as  part  of 
the  reassessment  of  the  Highway 
Beautification  Program  announced  at  44 
FR  25388  (April  30, 1979).  As  such,  the 
ANPRM  and  comments  received  will  be 
considered  by  the  National  Advisory 
Committee  on  Outdoor  Advertising  and 
Motorist  Information. 

This  ANPRM  is  being  issued  under 
authority  of  23  U.S.C.  131  and  315,  and 
the  delegation  of  authority  to  the 
Federal  Highway  Administration  set 
forth  at  49  CFR  1.48(b). 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.214,  Highway 
Beautification — Control  of  Outdoor 
Advertising,  and  Control  of  Junkyards.  The 
provisions  of  OMB  Circular  No.  A-95 
regarding  State  and  local  clearinghouse 
review  of  Federal  and  federally  assisted 
programs  and  projects  apply  to  this  program) 

Issued  on:  September  22, 1980. 

John  S.  Hassell,  Jr., 

Federal  High  way  Administrator. 

(FR  Doc.  80-29812  Filed  9-26-80;  8:45  am] 
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